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394J0073 SENATE JUDICIARY COMMITTEE ENGROSSED NO.

SB 1- 012172004

Introduced by: Senators Schoenbeck, Abdallah, Ham, Kelly, Moore, Napoli, and Reedy and
Representatives Sebert, Burg, Engels, Fryslie, Garnos, Hennies, Murschel,
O'Brien, Rhoden, Rounds, Schafer, and Vaandraat therequest of the Interim
Committee on Department of Corrections Agency Review

FOR AN ACT ENTITLED, An Act to provide for aCriminal Code Revision Commission and
to declare an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. The Executive Board of the Legidative Research Council shall establish a
Criminal Code Revision Commission during the 2004 |egislativeinterim. Thecommission shall
consi st of fifteen members. Thirteen membersshall be appointed by the Executive Board. Three
shall be state senators, no morethan two of whom shall be members of the same party. Six shall
be state representatives, no more than four of whom shall be members of the same party. Two
shall be distinguished current members of the State Bar of South Dakota with extensive
experience as a state's attorney or criminal prosecutor. Two shall be distinguished current
members of the State Bar of South Dakota with extensive experience as a public defender,
court-appointed attorney for indigent defendants, or criminal defense attorney. No more than
three of the nonlegislator members of the commission, who are appointed by the Executive

Board, shall befrom the same party. Before making the appointments of the nonlegisators, the
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Executive Board shall solicit the advice and recommendations of the State Bar of South Dakota,
the South Dakota Trial Lawyers Association, the South Dakota States Attorney's Association,
and other organizations that may wish to participate in the appointment process.

Section 2. Two members of the commission shall be appointed by the Chief Justice of the
Supreme Court. Each shall be either acurrent or retired circuit court judge or aretired Supreme
Court Justice. Each shall have extensive experiencein criminal law.

Section 3. The Criminal Code Revision Commission shall carefully examinethe crimes, the
elementsof crimes, and the punishment of crimes, with special referencetolegidlativerevisions
made since the conclusion of the work of the previous Crimina Code Revision Commission,
to ensure that the elements of each crime are clearly and precisely described, that each crimeis
necessary and appropriate to the maintenance of public order and awell regulated society, and
that the punishment prescribed for each crimeisjust and proportionate. The scope of authority
of the commission is not limited to Title 22, but specifically includes all drug offenses and
driving under theinfluence offenses. M oreover, the commission may, at itsdiscretion, examine
any offense, whether inherently criminal, procedural, or administrative, if the offense is
punishable as afelony or misdemeanor, or by the imposition of any fine or civil penalty.

Section 4. The Criminal Code Revision Commission shall embody itsrecommendationsfor
amendment of the criminal code in draft legislation and submit its recommendations to the
Executive Board no later than the Executive Board's final interim meeting.

Section 5. Whereas, this Act is necessary for the support of the state government and its
existing public institutions, an emergency is hereby declared to exist, and this Act shall bein

full force and effect from and after its passage and approval.
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17830045 SENATE JUDICIARY COMMITTEE ENGROSSED NO.

SB 2- o1/21/2004

Introduced by: Senators Schoenbeck, Abdallah, Kelly, Napoli, and Reedy and
Representatives Sebert, Burg, Engels, Garnos, Hennies, Murschel, O'Brien,
Rhoden, Rounds, Schafer, and Valandra at the request of the Interim
Committee on Department of Corrections Agency Review

FOR AN ACT ENTITLED, An Act to revise the style and form of certain provisions relating
to the Department of Corrections and to correct certain errors and omissions.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. That § 24-1-1 be amended to read as follows:

24-1-1. The state penitentiary shah-be is the general prison of this state for the punishment
and reformation of offenders wheret to which such offenders as may be committed-thereto,
according to law, by any court of this state, shall be confined, employed, and governed in the
manner kerethafter provided by law.

Section 2. That 8§ 24-1-12 be amended to read as follows:

24-1-12. All process to be served within the precincts of the state penitentiary, either upon
eonvtetsinmatesor upon personsor officersemployed within the precinctsthereof, except upon

the warden, shall be served and returned by the warden, erhis personally or by adesignee. Al

officers and employees of the penitentiary shaHbe are exempt from serving upon juriesin any

State court.
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Section 3. That § 24-1-16 be amended to read as follows:
24-1-16. The warden shal-havepowerto may make all purchases for the penitentiary on
such conditions and in such manner asinhtsthewarden'sopinion will best promotetheinterest

of the state;€

Section 4. That § 24-2-9 be amended to read as follows:

24-2-9. Any inmate violating the rules or institutional policiesmay-beis subject to any one
or more of the following disciplinary sanctions:

(1)  Withholding of statutory time for good conduct;

(2)  Punitive confinement;

(3  Imposition of fines,

(4) Restriction of privileges,

(5) Lossof work or school privileges,

(6) Additional labor without compensation;

(7)  Referra to various programs;

(8) Transfer to amore secure housing unit;

(99 Changein classification status.

Fheremaybenio No corpora punishment may beinflicted uponinmatesin the penitentiary.

Section 5. That § 24-2-10 be amended to read as follows:

24-2-10. Any person sentenced to imprisonment in the state penitentiary is under the
protection of the law, and any injury to him such person not authorized by law is punishablein
the same manner as if ke the person were not convicted or sentenced.

Section 6. That § 24-2-12 be amended to read as follows:

24-2-12. Every Any inmate against whom the disciplinary sanction of punitive confinement

hasbeen givenfor violating any of therulesor policiesof the Department of Corrections, unless
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otherwise determined by the secretary of corrections, shall be housed in the-adjustment-eenter
a segregation section of the penitentiary for a such period deemed as may be necessary for the
best interests of discipline, justice, rehabilitation, and the protection of setf the inmate and
others. The disciplinary board, established by rules promulgated by the Department of
Corrections, may take away time granted for good conduct pursuant to 8 24-5-1 for violating
any of the rules or policies of the Department of Corrections, following a hearing and subject
to the approval of the warden.

Section 7. That § 24-2-14 be amended to read as follows:

24-2-14. No a coholic beverages; beverage, marijuana, or weapon, asdefined in subdivision

22-1-2(10), may be possessed by any inmate of the state penitentiary. No prescription or

nonprescription ertgs drugs, controlled substanees substance as defined by chapter 34-20B,

or any article of indulgence may be
possessed by any inmate of the state penitentiary except by order of a physician, physician
assistant, or nurse practitioner, as defined in chapters 36-4, 36-4A, and 36-9A, respectively,
which order shall be in writing and for a definite period. A Any violation of this section
constitutes afelony pursuant to the following schedule:
(1) Possession of any alcoholic beverages beverage or marijuanais a Class 6 felony;
(2)  Possession of any prescription or nonprescription grtgsdrug or controlled substanees
substance is a Class 4 felony;
(3)  Possession of aweapon as defined in subdivision 22-1-2(10) is a Class 2 felony.
Section 8. That § 24-2-15 be amended to read as follows:

24-2-15. Any If any inmate, convicted under thelaws of thisstate, whe; by hasdemonstrated

continued exceptional good behavior, or is in faling health, or for some other good and

sufficient reason in the interest of justicet
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Governor, upon the recommendation of the secretary of correctionsby-etmintshinghis-pertod

of-eonfirement, may diminish the inmate's period of confinement.

Section 9. That § 24-2-17 be amended to read as follows:
24-2-17. The warden of the penitentiary shall keep a true record of the conduct of each

inmate,—speetfytng-theremn and shall specify each infraction of the rules of discipline. Each

inmate shall be notified of every entry on kis the inmate's record of each such infraction of the
rules of discipline and shall have thirty days to challenge the validity of the entry or the
disciplinary sanctionimposed by notifying the warden thereof to that effect. After investigation,
thewarden may removetheentry or modify theimposed disciplinary sanction. Such record shall
be used whenever the question of any inmate's eligibility for parole or discharge shat-arise

tRder-and-by-vitueof arises pursuant to § 24-5-1.

Section 10. That § 24-2-18 be amended to read as follows;

24-2-18. The warden may, at any time prior to an inmate's final discharge, consider
recommendations of the disciplinary committee pertaining to the withhol ding of statutory time
granted for good conduct and may recommend to the secretary of correctionsthat the reduction
of time for good conduct tneer-aneHby-virtde-of pursuant to § 24-5-1 be withheld in full or in
part. The warden may also, at any time prior to the inmate's final discharge, recommend to the
secretary of corrections that the reduction of time for good conduct tnder pursuant to § 24-5-1
be withheld in full or in part for conduct evincing an intent to reoffend or commit further
offenses when discharged or for any person convicted of a sex crime within the meaning of
§ 22-22-30 who failsto fully cooperate with all treatment offered.

The secretary shall, after hearing, fix the amount of time earned by good conduct to be

withheld—Fhe, which decision efthe-secretary isfinal.

Section 11. That § 24-2-20 be amended to read as follows;
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24-2-20. Notwithstanding the provisions of § 24-1-26, the+ecords-and-any-otherfactsthat

when requested,

regarding thefitness of any inmate, sentenced asan adult, for amodification of sentence, parole,

pardon, or early rel easeshaH-befurntshed-onty, the warden shall furnish only to the sentencing

court, the secretary of corrections, the Board of Pardons and Parole, or the Governor,

respectively, any requested record, fact, or opinion in the warden's possession or knowledge.

The Department of Correctionsmay rel ease the following information on any inmate or parolee
sentenced as an adult for purposes of community and victim notification pursuant to
subdivisions 23A-28C-1(10) and (12), §§ 23A-28C-5, 24-15-8.1, 24-15-8.2, and 24-15A-22,
and to other governmental entities as defined in § 24-2-20.1.

(1) Nameand any known aliases,

(2) Dateof birth;

(3) Raceand gender;

(4) Location of incarceration;

(55 Community of residence;

(6) Custody status and conditions of supervision;

(7)  Any Department of Corrections sentence identification number;

(8  Any crimeof conviction;

(99  Number of felony convictions,

(10) Sentence, time suspended, jail time credit, and revoked good-time credits;

(11) Offense, sentence, admission, release, and parole eligibility dates;

(12) Dates of pending hearings and final determinations of parole, suspended sentence,

pardon, and commutation hearings,

(13) Statusas aninmate, parolee, or person who has completed a prison term;
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(14) County of conviction;
(15) Plea
(16) Citizenship status; and
(17) Birth town, state, and country.
Section 12. That § 24-2-20.1 be amended to read as follows:
24-2-20.1. As used in § 24-2-20, the term, governmental entities, means any department,

division, or other public agency of a-muntetpatity any municipal, county, state, or natien

national government.

Section 13. That § 24-2-22 be amended to read as follows:

24-2-22. Any employee or other person who delivers or procures to be delivered, or shat
have-thrhispossession possesses with the intention to deliver, to any inmate in the state
penitentiary, or deposits or concealsin or around any facility or place used to house inmates, or
in any mode of transport entering upon the grounds of any facility or place and its ancillary

facilities used to houseinmates, any article erthingwheatevereontrary which is unlawful for an

inmate to possess pursuant to state law or the rules of the Department of Corrections with the

intent that any inmate shat obtain or receive the-same such article, isguilty of aClass 6 felony.
Section 14. That § 24-2-25 be amended to read as follows:
24-2-25. The warden of the state penitentiary may extend the limits of the place of
confinement of an inmate, wheteif the warden has reasonabl e cause to believe that theinmate

will honor htstrustby-adthertzing-him-under the warden's prescribed conditions to visit or be

housed in specifically designated places within the state.

Section 15. That § 24-2-26 be amended to read as follows;
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may confiscate and dispose of, in the manner as in the opinion of the secretary of corrections

will best promote the interest of the state, any article in the personal possession of any inmate

which is unlawful for an inmate to possess pursuant to state law or the rules of the Department

of Corrections. Ynattherized Any unauthorized money which hasbeen is confiscated shall be

deposited in the state general fund.

Section 16. That § 24-2-27 be amended to read as follows:

24-2-27. The Department of Corrections may establish and maintain facilities, programs,
or servicesouts dethe precinctsof the penitentiary proper and contract with other governmental
entities for the care and maintenance of inmates committed to the penitentiary. However, the
court may not order that an inmate be housed in any particular facility nor may the court order
that an inmate be placed in a specific program or receive specific services. No inmate has any
implied right or expectation to be housed in any particular facility, participate in any specific
program, or receive any specific service, and aH-amates-are each inmate is subject to transfer
from any onefacility, program, or service at the discretion of the warden of the penitentiary. An
Any escape from the penitentiary or from afacility, program, or service maintained outside the
penitentiary iseenstelered aviolation of § 22-11A-2. Venuefor aprosecution for an escapefrom
any facility shatt-betn is the county where the acts constituting the escape take placetrtess

Section 17. That § 24-2-28 be amended to read as follows:

24-2-28. An Each inmate under the jurisdiction of the Department of Correctionsisliable
for the cost of the inmate's confinement which includes: room and board charges; medical,
dental, optometric, and psychiatric services charges, vocational education training; and

alcoholism treatment charges.

Consideratton-may be-given-thefotowingfactors: However, if the secretary of corrections
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determines after considering the net income, net worth, number of dependents, and any existing

obligations—tthe-secretary-of-correcttons-determines of the inmate, that the inmate is unable

to pay, the secretary may waive all or part of the payment for the costs of the inmate's
confinement.

Section 18. That § 24-2-29 be amended to read as follows:

24-2-29. An Each inmate is liable for eourt—ordered court-ordered fines, costs, fees,
sanctions, and restitution and any obligation incurred while under the jurisdiction of the
Department of Corrections including those provided for in 88 24-2-28, 24-7-3, 24-8-9,
24-11A-19, 24-15-11, 24-15A-24, and 23A-35B-4 and any other charge owed to the state.
Disbursement shall be made from an inmate's institutional account to defray the inmate's
obligation, regardless of the source of the inmate's funds, including moneys in the inmate's
institutional account pursuant to § 24-2-5 and wages earned by theinmate pursuant to 88 24-4-9,
24-7-3(3), 24-7-6, 24-8-8, and 24-11A-20.

Section 19. That § 24-2-30 be amended to read as follows:

24-2-30. It is hereby-dectaredtobe-a the policy of the State of South Dakota that each
inmate of a Department of Corrections facility shall be employed or work in some productive
capacity provided if thereisasuitable work situation. An Any inmate may be required to work
without compensation as a condition of confinement.

Section 20. That § 24-4-8 be amended to read as follows:

24-4-8. Any person who has beergiven custody of an inmate pursuant to § 24-4-7 shall
immediately report the unauthorized absence of any inmate and shall promptly return any inmate
to the custody of the warden if ordered to do so.

Section 21. That § 24-5-1 be amended to read as follows:

24-5-1. Every inmate sentenced for any term lessthan life, or who has had an indeterminate
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sentence set at aterm of years, or who has had alife sentence commuted to aterm of years, and
subject to the provisions of 88 24-2-17 and 24-2-18, is entitled to a deduction of four months
from his or her sentence for each year and pro ratafor any part of ayear for thefirst year to the
tenth, and six months for the tenth year and for each year thereafter until the expiration of the
period of the sentence as pronounced by the court, for good conduct.

Section 22. That § 24-5-2 be amended to read as follows:

24-5-2. Whenever any inmate has been discharged under the provisions of § 24-5-1, ke the
inmate shall at the time of his discharge be considered as restored to the full rights of
citizenship. At the time of the discharge of any inmate under the provisions of this chapter, ke
the inmate shall receive from the secretary of corrections a certificate stating that ke theinmate
has been restored to thefull rights of acitizen. If aninmateison parole at thetimehetheinmate
becomes eligible for discharge, the secretary of corrections shall issue alike certificate,which

shat-be-tuenotice-that-sueh stating that the inmate has been restored to the full rights of a

citizen.

The secretary of corrections shall mail acopy of the certificate to the clerk of court for the
county from which the inmate was sentenced.

Section 23. That § 24-5-3 be amended to read as follows:

24-5-3. Every inmate, when discharged from the penitentiary, whether by parole, suspended
sentence, or final discharge, shall be provided with suitable clothing, a sum of money to be
determined by the secretary of corrections, and transportation to the place where the inmate
received sentence. Any inmate who has received such money and transportation, and who is
returned to the penitentiary upon revocation of ks parole or suspended sentence, isnot eligible
to receive such payment or transportation upon final discharge.

Section 24. That § 24-5-7 be amended to read as follows;
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24-5-7. Upon recommendation of the supervising agent, the Board of Pardons and Paroles
may grant an early final discharge from supervision for aparolee or person serving asuspended
sentence under supervision of the board if the board is satisfied that an early final discharge
would beinthebest interests of society and theinmate. At thetime of early final dischargefrom
supervision, the secretary of corrections shall issue a certificate of discharge pursuant to
§ 24-5-2. An No inmate is ret entitled to an early final discharge. Neither this section nor its
application may bethebasisfor establishing aconstitutionally protected liberty, property, or due
process interest in any inmate.

Section 25. That § 24-6A-1 be amended to read as follows:

24-6A-1. The Springftetd—Correctiona+Facitity Mike Durfee State Prison, located at

Springfield in Bon Homme County, isunder the control of the Department of Corrections. The

secretary of corrections shall appoint and set asalary for the warden of thefacility. The warden

of the Springftete-Correctiona-Factity Mike Durfee State Prison, under the supervision of the

secretary, shall have chargeand custody of thefacility, with all lands, buildings, furniture, tools,

equipment, implements, stock, and provisions, and all other property pertaining thereto or within

the precincts thereof. All officers and employees of the Springfietd-Correctiona-Facitity Mike

Durfee State Prison shall perform duties as may be required of them by the warden of the

facility.

Section 26. That § 24-6A-2 be repealed.
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Section 30. That § 24-7-1 be amended to read as follows;

24-7-1. The South Dakota State Prison Industries shaH-constittte constitutes the operating
organization for al of the industries now established at the state penitentiary, including the
license plate plant, furniture shop, bookbindery, and sign shop;-aneHarroperations. The same

prison industries shall also embrace aH—sueh any new thdudstries-as+ay-be industry that is

established by the Department of Corrections at the state penitentiary or any other faettties
facility for the employment of inmate labor.

Section 31. That § 24-7-18 be amended to read as follows:

24-7-18. Inthe collection of past-due accounts of the prison industries, the attorney general
may institute probate proceedings as a creditor of any deceased person or institute other court

actions to collect same the past-due account, enter into any stipulation or agreement to

compromise or settle same the past-due account, whether paid in full or not, if, in his the
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attorney general's judgment, it isfor the best interests of the state to do so, and make any such

settlement or compromise and execute any release, partial release, discharge, satisfaction, or
partial satisfaction of any lien if necessary to the settlement of the account. However, before

making such settlement, ke the attorney general shall secure the approval of the secretary of

corrections to same the settlement.

Section 32. That § 24-7-19 be amended to read as follows:

24-7-19. The attorney general may employ such special assistant attorney or collector ashe
may-teem may be necessary to collect any delinquent accounts of the prison industries and to

pay ki such special assistant attorney or collector on a salary, fee, or contingent fee basis as

ke the attorney general may deem best anetdetermtinrie-alt. All of such expense, including filing

fees, sheriff'sfees, court costs, traveling, expenses, and other necessary expenses of collection
to , shall be paid out of the sums collected, or out of the prison industries revolving fund on
itemized claims approved by the attorney general and the secretary of corrections; but the
amount expended for such purposes from the prison industries funds may not exceed the sum
of five hundred dollars.

Section 33. That § 24-7-32 be amended to read as follows:

24-7-32. All state departments shall buy license plates and licensing decal s from the prison

industries as+tmay-be if the prison industries are able to furnish such license plates and

licensing decals. The prison industries shall furnish the-same such license plates and licensing

decals at the actual cost of production, plus fifteen percent.
Section 34. That § 24-7-33 be amended to read as follows:

24-7-33. Fhe-state-departments Any state department contracting for any of the products

heretn provided for by prison industries shall pay for such goods as provided by |aw;-ane-at.

All money received for the manufacturing of products asheretrprovided shall be deposited to
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the credit of the revolving fund provided for in this chapter.

Section 35. That § 24-8-1 be amended to read as follows:

24-8-1. The Department of Corrections may conditionally rel ease sel ected inmates and may
extend the limits of the place of confinement of such inmates of the state penitentiary. If the
warden determines that the character and attitude of an inmate reasonably indicate that ke the
inmate may be so trusted, the warden may release and providefor continued supervision of such
an inmate to work at paid employment, to seek employment, or to participate in vocational
training or other educational programsin the community after such employment or program has
been investigated and approved pursuant to rules promulgated by the Department of

Corrections. The warden athistliseretion may, with or without cause, terminate or suspend any

such release.

Section 36. That § 24-8-3 be amended to read as follows:

24-8-3. An Any inmate released pursuant to § 24-8-1 shall be confined in the institution
fromwhich rel eased or some other suitable place of confinement approved by thewarden. Such
confinement shall be for such periods of timethat such inmateis not actually working at his or
her employed job, seeking employment, or engaged engaging in avocational training or other
educationa program.

Section 37. That § 24-8-6 be amended to read as follows:

24-8-6. Thefailureof aninmateto report to or return from planned employment, the seeking
of employment, or vocational training shaH-be-constdered-as-an constitutes escape, and such
inmate shall be trted charged therefor.

Section 38. That § 24-8-9 be amended to read as follows:

24-8-9. Thewarden shall placeall earningsintheinmate's account and make disbursements

therefrom in the priority set forth below:
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(1) Theboard and room charges of the inmate;
(2) Necessary travel expenses and other incidental expenses of the inmate related to his
the inmate's rel ease program;

(3) Assstthesdupport Support of the inmate's legal dependents,

(4) Paymentson fines and restitution;

()

proof Payments of personal debts and obligations upon proper proof and at the

discretion of the inmate;

(6) The baance, if any, to be retained in the inmate's account and paid to the inmate

upon parole or discharge.

Section 39. That § 24-8-9.1 be amended to read as follows:

24-8-9.1. No prisoner inmate engaged in work-release activities may drive or operate a
motor vehicle unless ke the inmate has established to the satisfaction of the sheriff or warden
that ke the inmate isin compliance with § 32-35-113.

Section 40. That § 24-8-10 be amended to read as follows:

24-8-10. The earnings of inmates under this chapter shalt are not be subject to garnishment,
attachment, or execution either in the hands of the employer or an agent authorized to hold or
transmit such moneys.

Section 41. That § 24-13-4 be amended to read as follows:

24-13-4. At the first meeting in each year, the board shall select one of its members as
chatrman chair. The board shall meet at the times and places prescribed by its rules and
whenever called together by the ehatriman chair.

Section 42. That § 24-13-4.2 be amended to read as follows:

24-13-4.2. Theehairman chair of the board may designateindividual paroleboard members
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as hearing officers who may conduct hearings, hear applications, take testimony, and make
recommendations to the board regarding the granting, denial, revocation, rescission, or an
administrative continuance of aparole. The recommendation shall bein writing and reviewed
by the board or a panel of the board who may adopt, modify, or reject the recommendations.

Section 43. That § 24-13-4.3 be amended to read as follows:

24-13-4.3. The ehatrman chair of the board may designate panels of two or more board
membersto conduct hearings, hear applications, take testimony, and take final action regarding
the granting, denial, revocation, rescission, or an administrative continuance of a parole.

Section 44. That § 24-13-4.4 be amended to read as follows:

24-13-4.4. The decisions made by apanel of two or more board membersare not appeal able
to the Board of Pardons and Paroles. Panels as designated by the ehattrian chair shall exercise
thesameauthority and assumethe sameresponsibilitiesasthefull Board of Pardonsand Paroles
in those actions that panels are authorized to take pursuant to § 24-13-4.3.

Section 45. That § 24-13-4.6 be amended to read as follows:

24-13-4.6. No recommendation for the commutation of asentenceor for apardon etherthan
including an exceptional pardon authorized by § 24-14-8, may be made by |essthanthemajority
vote of all members of the Board of Pardons and Paroles.

Section 46. That § 24-13-7 be amended to read as follows:

24-13-7. Pursuant to chapter 1-26, the Board of Pardons and Paroles may promulgate
procedural rulesfor the effective enforcement of chapters 24-13 to 24-15, inclusive, and for the
exerciseof powersand dutiesconferred uponit. Additionally, the Board of Pardonsand Paroles
may utilize the following standards in granting or denying paroles or in assisting inmatesin an
assessment of their rehabilitation needs:

(1) Theinmate's persona and family history;
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The inmate's attitude, character, capabilities, and habits;
The nature and circumstances of the inmate's offense;
The number, nature, and circumstances of the inmate's prior offenses;
The successful completion or revocation of previous probation or parole granted to
the inmate;
The inmate's conduct in the institution, including efforts directed towards
self-improvement;
The inmate's understanding of his or her own problems and his the willingness to
work towards overcoming them;
Theinmate's total personality asit reflects on the possibility that ke the inmate will
lead alaw-abiding life without harm to society;
Theinmate'sfamily and marital circumstances and the willingness of the family and
others to help the inmate upon release on parole from the institution;
The soundness of the parole program and whether it will promote the rehabilitation
of theinmate;
Theinmate's specific employment and plansfor further formal education or training;
The inmate's plan for additional trestment and rehabilitation while on parole;
The effect of the inmate's release on the community;
The effect of the inmate's release on the administration of justice; and

The effect of the inmate's release on the victims of crimes committed by the inmate.

Neither this section or its application may be the basis for establishing a constitutionally

protected liberty, property, or due process interest in any prisoner.

Section 47. That § 24-14-1 be amended to read as follows;

24-14-1. The Governor may, by executive order, delegate to the Board of Pardons and
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Paroles the authority to hear applications for pardon, commutation, reprieve, or remission of
fines and forfeitures, and to make its recommendations to htm the Governor.

Section 48. That § 24-14-2 be amended to read as follows:

24-14-2. Theterm, *clemency*, meanseither apardon, commutation, reprieve, or remission
of afine or forfeiture.

Section 49. That § 24-14-3 be amended to read as follows:

24-14-3. The applicant shall, upon notice of hearing from the board for clemency
consideration, serve the attorney who prosecuted the person applying for clemency, or histhe
attorney's successor in office, a notice of the hearing-thereon, at least fifteen days before it
considers the application.

Section 50. That § 24-14-5 be amended to read as follows:

24-14-5. The Governor may submit an application for clemency to the Board of Pardonsand
Paroles for its recommendation. The Governor may, by executive order, delegate to the board
the authority to consider applications for clemency and make recommendations to him the
Governor. The Governor is not bound to follow a any recommendation returned by the board.

Section 51. That § 24-15-1 be amended to read as follows:

24-15-1. If adefendant is sentenced to the state penitentiary, the Department of Corrections
shall develop afile which shall contain a complete history of the-tefendant that person. The
executive director of the Board of Pardons and Paroles shall generate an adequate case history

of each inmate of the state penitentiary to enable him the executive director to make

recommendationsto the Board of Pardonsand Paroles. The case history shall betransferred and
kept as a permanent record of the Department of Corrections, solely for the proper supervision
of theinmate by the Department of Correctionsand as aguideto histheinmate's needs. Except

for the information authorized for release pursuant to § 24-2-20, suehfHeshal-notbetnspected
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by-anyene no person other than members of the Board of Pardons and Paroles, its executive
director, the secretary of corrections-and, or any person specifically delegated for such access

by the secretary of corrections, may inspect such file unless otherwise ordered by acircuit court.

Section 52. That § 24-15-1.1 be amended to read as follows:
24-15-1.1. Parole is the discretionary conditional release of an inmate from actual
penitentiary custody before the expiration of kis the inmate's term of imprisonment. The
prisoner remains an inmate under the legal custody of the Department of Corrections until the
expiration of ks the inmate's term of imprisonment. A prisoner is not required to accept a
conditional parole. A prisoner isnever entitled to parole. However, parole may be granted if in
the judgment of the Board of Pardons and Paroles granting a parole would be in the best
interests of society and the prisoner.
Neither this section or its application may be the basis for establishing a constitutionally
protected liberty, property, or due process interest in any prisoner.
Section 53. That § 24-15-2 be amended to read as follows:
24-15-2. The executive director of the Board of Pardons and Parolesin preparing each case
history shall:
(1) Adopt and implement a procedure by which areport shall be completed to contain
thelife history of each inmate;
(20 Receivefromthe Department of Correctionsacopy of thetruerecord of eachinmate
which specifies each infraction of rules and the disciplinary action taken; and
(3 Enlist the services of any sheriff, state's attorney, circuit judge, or other officer who
may have knowledge concerning each inmate, or circumstances surrounding the
commission of the crime for which ke the inmate was sentenced, or ktsthe inmate's

previous history.
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Section 54. That § 24-15-3 be amended to read as follows:

24-15-3. # Whenever any person becomes an inmate of the penitentiary, the director shall
immediately establish in the record the date when the inmate will be eligible for consideration
for parole. Such consideration for a parole eligibility date shat-be is subject to change upon
receipt of information regarding a change in the number of prior felony convictions or any
subsequent felony convictions. Any inmate who is aggrieved by the established parole
consideration eligibility date may apply for a hearing before the Board of Pardons and Paroles
for afinal determination of the true and correct parole consideration eligibility date. Between
the date a person becomes an inmate of the penitentiary and the date on which such person
becomes €ligible for consideration for parole, the director shall complete the history of the
inmate and shall study the life, habits, previous environment, and nature of the inmate to
determine the advisability of recommending ki the inmate for parole when ke the inmate
becomes eligible to be considered. At least ten days before the date of eligibility the director
shall submit to the board the findings regarding the inmate.

If the victim of theinmate's crime requestsin writing to be notified by the Board of Pardons
and Parole when theinmate will be eligible for consideration for parole, the director shall send
a notice at least ten days before the date of eligibility, of the inmate's parole consideration
eligibility by first class mail to the address provided by the victim. The notice shall providethe
inmate's parole consideration eligibility date; and the parole hearing date, and +t the board shall
advise the victim that he or she may be present at the hearing and may state his or her opinion
regarding the possible parole of the inmate.

Section 55. That § 24-15-4 be amended to read as follows:

24-15-4. Aperson No inmate sentenced to lifeimprisonment isnet eligiblefor parole by the

Board of Pardons and Paroles.
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Section 56. That § 24-15-5 be amended to read as follows:
24-15-5. A—person An inmate is eligible for parole, subject to § 24-15-4, after deducting
from histheinmate's sentence the statutory time granted for good conduct pursuant to 8 24-5-1.
(1)  If convicted of afelony for the first time, when ke the inmate has served one-fourth
of the time remaining;
(2) If convicted of a felony for the second time, when ke the inmate has served
three-eighths of the time remaining; or
(3)  If convicted of afelony three or more times, when ke the inmate has served one-half
of the time remaining.
Section 57. That § 24-15-8.1 be amended to read as follows:
24-15-8.1. The victim may request in writing to be notified by the Board of Pardons and
Parole when an inmate who was convicted of committing the crime is granted parole, the
inmate's parole is revoked, an offender is granted a clemency hearing, or clemency is
recommended. The board shall send the notice by first classmail to the address provided by the
victim. However, the board is not liable for any damages to the victim if  the board fails to
mail the notice.
Section 58. That § 24-15-8.2 be amended to read as follows:
24-15-8.2. The victim or the sentencing judge may request in writing to be notified by the
Department of Corrections if the inmate who was convicted of committing the crime escapes
or isreleased from the penitentiary, or placed on regularly scheduled furlough or work release
pursuant to chapter 24-2, 24-4, or 24-5, or is returned from escape or removed from work
release. The Department of Correctionsmay either telephonethevictim or the sentencing judge
or send the notice by first class mail to the address provided by the victim or the sentencing

judge. However, the Department of Correctionsis not liable for any damages to the victim or
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the sentencing judge if tt the board fails either to notify the victim or the sentencing judge by
telephone or to mail the notice.

Section 59. That § 24-15-10 be amended to read as follows:

24-15-10. If his an inmate's application for parole is denied, an the inmate may not again
present hts an application before the board for a period of eight months. A continuance of an
application for parole shat is not be-considered adenia. An application for clemency may not
be heard for one year after the date of the judgment. If an application for clemency is denied,
an inmate may not again present an application for clemency for a period of one year.

Section 60. That § 24-15-12 be amended to read as follows:

24-15-12. When the Board of Pardons and Paroles grants a parole to an inmate, the
Department of Corrections shall provide the parolee, if he+s not already provided for, with
necessary clothing not exceeding a cost of one hundred dollars, with necessary traveling
expenses not exceeding fifty dollars, and with transportation to the county of commitment or
an equivalent distance.

Section 61. That § 24-15-13 be amended to read as follows:

24-15-13. Parotees Each parolee shall at al times be considered confined, in the legal
custody of the Department of Corrections, and shall remain under conviction for the crime for

which they-were the parolee was convicted and sentenced.

Section 62. That § 24-15-15 be amended to read as follows:

24-15-15. The Board of Pardons and Paroles; may, in its the board's discretion, permit a
parolee to leave this state and go to any other state, if satisfied that suitable employment or
beneficial occupation of the parolee's time has been secured in the other state where ke the
parolee will be free from criminal influences, and that a parole agency or department of the

other state will undertake supervision of the parolee within the other state in conformity with
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the laws of South Dakota relating to parolees. The parolee shat-be is subject to all the laws of
South Dakotarelating to parol ees, in the same manner and to the same extent asif hethe parolee
had not been permitted to leave this state.

Section 63. That § 24-15-16 be amended to read as follows:

24-15-16. Nothing in this chapter shaH-affect affects the authority of the Governor to enter
into compacts with other states, through their duly constituted authorities, for reciprocal
supervision of persons placed on probation or released on parole and for the reciprocal return
of such persons to the contracting states for violation of the terms of their parole or probation.

Section 64. That § 24-15-20 be amended to read as follows:

24-15-20. The executive director of the Board of Pardons and Paroles may issue an order

to show cause why parole should not be revoked whenever he the executive director or the

board is satisfied that:

(1) A paroleeisviolating or has violated the regulations or restrictions that-are placed

upon kim the parolee by the board,;

(2) A parolee hasfailed to report himsetf to his or her assigned parole agent;

(3 A parolee hasfailed to answer inquiries made by a parole agent; or

(4)  The purposes or objects of parole are not being served.

Section 65. That § 24-15-24 be amended to read as follows:

24-15-24. If the Board of Pardons and Parolesis satisfied that any provision of § 24-15-20
has been violated, it may revoke the parole and reinstate the terms of the original sentence and
conviction or it may modify conditions of paroleand restore parole status. In addition, the board
tsadthertzedto may order thereduction of timeinfull or in part for good conduct granted under
§24-5-1. If the board does not find that the provisions of § 24-15-20 have been violated, i the

board may restore the parolee to the origina or modified terms and conditions of kis parole.
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Section 66. That § 24-15-29 be amended to read as follows:

24-15-29. In order to obtain reimbursement pursuant to § 24-15-28, the ehatrman chair of
the board of county commissioners of the county shall present a claim on a voucher to be
approved by the secretary of correctionsfor detention expensespaid by the county, not to exceed
forty fifty dollars per day. When the voucher is presented to the state auditor, the state auditor
shall examine it and if the claim is just and valid, the state auditor shall issue a warrant for
payment to be made from funds appropriated for that purpose, and the state treasurer shall then
pay the sum to the treasurer of the county.

Section 67. That § 24-15A-9 be amended to read as follows:

24-15A-9. Theehatrman chair of the board may designateindividual parole board members
as hearing officers who may conduct hearings pursuant to this chapter and chapters 24-13 and
24-15, take testimony, and make recommendations to the board regarding the granting, denial,
revocation, or rescission of aparole. The recommendation shall be in writing and reviewed by
the board or a panel of the board who may adopt, modify, or reject the recommendations.

Section 68. That § 24-15A-10 be amended to read as follows:

24-15A-10. The ehairman chair of the board may designate panels of two or more board
members to conduct hearings pursuant to this chapter and chapters 24-13 and 24-15, take
testimony, and take final action regarding the granting, denial, revocation, or rescission of a
parole.

Section 69. That § 24-15A-14 be amended to read as follows:

24-15A-14. If adefendant is sentenced to prison, the department shall develop afilewhich
shall contain a complete history of the-defendant that person. Except for the information
authorized for release pursuant to 8§ 24-2-20, the record shall be a permanent record of the

department, solely for the proper supervision of the inmate by the department and asaguideto
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the inmate's needs. FhefHemay notbethspectedby-anyone No person other than members of

the board, its executive director, the secretary, and any person specifically delegated for such

access by the secretary, may inspect the file unless otherwise ordered by acircuit court.

Section 70. That § 24-15A-28 be amended to read as follows:

24-15A-28. If the board is satisfied that any provision of § 24-15A-27 has been violated, it
may revoke the parole and reinstate the terms of the original sentence and conviction or it may
modify conditionsof paroleand restore parole status. In addition, the board may order thedenial
of credit for time served on parole. If the board does not find that the provisionsof § 24-15A-27
have been violated, + the board may restore the parolee to the origina or modified terms and
conditions of the parolee's parole.

Section 71. That § 24-15A-32 be amended to read as follows:

24-15A-32. Each inmate sentenced to a penitentiary term, except those under a sentence of
life or death, or an indeterminate sentence which is not yet set to aterm of years by the board,
shall have an initial parole date set by the department. This date wiH shall be calculated by
applying the percentage indicated in the following grid to the full term of theinmate's sentence
pursuant to § 22-6-1. Thefollowing crimesor an attempt to commit, or aconspiracy to commit,
any of thefollowing crimes shall be considered aviolent crimefor purposes of setting aninitial
parole date: murder, manslaughter, rape, aggravated assault, riot, robbery, burglary in the first
or second degree, arson, kidnapping, felony sexua contact as defined in 88 22-22-7 and
22-22-19.1, child abuse, felony sexual contact as defined in § 22-22-7.2, felony stalking as
defined in 88 22-19A-2 and 22-19A-3, photographing a child in an obscene act, felony assault
asdefined in § 22-18-26, felony ssmple assault as defined in § 22-18-1, commission of afelony
while armed as defined in 88 22-14-12 and 22-14-13.1, discharging afirearm at an occupied

structure or motor vehicle as defined in § 22-14-20, discharging a firearm from a moving
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vehicle as defined in § 22-14-21, and criminal pedophilia as defined in § 22-22-30.1:

Felony Convictions

Felony Class First Second Third

Nonviolent
Class6 25 30 40
Class5 25 35 40
Class 4 .25 35 40
Class 3 30 40 50
Class 2 30 40 50
Class1 35 40 50

Violent
Class 6 .35 45 .55
Class5 40 50 .60
Class 4 40 50 .65
Class 3 50 .60 .70
Class 2 50 .65 75
Class1 50 .65 .75
ClassB 10 10 10
ClassA 10 10 10

Eachinmate shall serveat least sixty daysprior to parolerel ease. thmateswithtifesentences

areniet No inmate with alife sentence is eligible for parole. Aninitial parole date through the

application of this grid may be applied to a life sentence only after the sentence is commuted
toaterm of years. A Class A or B felony commuted to anumber of years shall be applied to the

Class 1 violent column of the grid.

Section 72. That § 26-11A-1.1 be repealed.
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the-tamont-Y-outh-Bevelopment Center:
Section 73. That § 26-11A-1.3 be repealed.

Section 74. That § 1-15-1.4 be amended to read as follows:
1-15-1.4. The Department of Corrections, under the direction and control of the secretary

of corrections, shal govern the

Y-outh-Development-Center juvenile corrections programs established subject to § 26-11A-1,

the state penitentiary, and other state correctional facilities, parole services, the Board of
Pardons and Paroles, and such other agencies as may be created by statute, executive order, and

administrative action and placed under the Department of Corrections.
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1500083 SENATE HEALTH AND HUMAN SERVICES
COMMITTEE ENGROSSED NoO. SB 3 - 01212004

Introduced by: Senators Knudson, Albers, Dempster, Dennert, and Symensand
Representatives Weems, Christensen, Davis, Hackl, Hanson, Hargens,
Hundstad, Koistinen, McCoy, and Wick at the request of the Interim
Committee on Property Tax Exemptions

FOR AN ACT ENTITLED, An Act to revise the criteriafor congregate housing to be exempt
from property taxation.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. That § 10-4-9.3 be amended to read as follows:
10-4-9.3. Property owned by any corporation, organization, or society and used primarily
for human health care and health care related purposes is exempt from taxation. Such
corporation, organization or society must shall be nonprofit and recognized as an exempt
organization under section 501(c)(3) of the United States Internal Revenue Code-of-1954, as
amended, and in effect on January 1, $986 2004, and mayhothave-any none of its assets may
beavailableto any privateinterest. Sueh The property may shall be ahospital-santtaritim health

carefacility licensed pursuant to chapter 34-12, orphanage, mental health center or adjustment

training center regulated under chapter 27A-5, asyttum,home,+esort,eongregate-housthg or

350 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. @ Deletions from existing statutes are indicated by everstrikes.
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Adtritton-program—Sueh-heatth-eare The facility must shall admit all persons for treatment

consistent with the facility's ability to provide medical health care services required by the

patient until sueh thefacility isfilled toitsordinary capacity and must conform to all applicable

regulations of and permit inspections by the South—DakotabBepartment-ofHealth state as

otherwise provided by law.

Section 2. That chapter 10-4 be amended by adding thereto a NEW SECTION to read as
follows:

Any congregate housing facility owned by a corporation, organization, or society isexempt
from certain property taxes, if thefacility provides certain health care servicesandisrecognized
as an exempt nonprofit corporation, organization, or society under section 501(c)(3) of the
United States Internal Revenue Code, as of January 1, 2004, and if none of its assets are
availableto any privateinterest. A congregate housing facility does provide health care services
if thefacility is an independent group-living environment operated and owned by a health care
facility licensed pursuant to chapter 34-12 which offers a continuum of care, residential
accommodations, and supporting services primarily for persons at least sixty-two years of age
or disabled as defined pursuant to chapter 10-6A. Supporting services include the ability to
provide health care and afood servicethat satisfies abalanced nutrition program. As part of the
statement required by § 10-4-19, the owner of the congregate housing facility shall submit a
statement to the county director of equalization listing the health cares services provided and
method used to satisfy the balanced nutrition program.

In addition, no owner may apply for a property tax exemption for a congregate housing



H

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-3- SB 3

facility constructed after July 1, 2004, unless the congregate housing facility:

(1) Consistsof two or more individual housing units located within one structure; and

(2)  Not more than twenty-five percent of the individual housing units exceed fifteen

hundred square feet.

Section 3. That chapter 10-4 be amended by adding thereto a NEW SECTION to read as
follows:

For the purposes of section 2 of this Act, the term, continuum of care, means the ability of
a licensed health care facility to provide living accommodations to any resident living in a
congregate housing facility owned by such health carefacility. If theresident requiresadditional
health care services, the health carefacility shall have sufficient facilitiesto permit residentsto
move into another level of care. This section does not require such health care facility to
necessarily offer services normally provided by a hospital.

Section 4. That § 10-4-12 be amended to read as follows:

10-4-12. If property owned by any health care organization or charitable, benevolent, or

religious society described in section 2 of this Act and 88 10-4-9 to 10-4-9.3, inclusive, other

than agricultural land, isused partly by such health care organization or charitable, benevolent,
or religious society for health care, charitable, benevolent, or religious purposes, and the
remaining part is occupied, rented, or used for other than health care, charitable, benevolent, or
religious purposes, steh the portion of property asthat is so occupied, rented, or used for other

fets purposes, shall be taxed as other property

of the same classistaxed. For the purpose of determining the value of the taxable portion of the
property, the appraised value of the entire property shall be multiplied by the percentage of the
entireproperty used for other than health care, charitable, benevolent, or religiouspurposes. The

resulting value shall be multiplied by the percentage of time sueh the property isused for other
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1 than health care, charitable, benevolent, or religious purposes. The resulting value shall be the

2  assessed value for taxation purposes.
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40010318 SENATE AGRICUL TURE AND NATURAL RESOURCES
COMMITTEE ENGROSSED No. SB 21 - ov21/2004

Introduced by: The Committee on Agriculture and Natural Resources at the request of the
Department of Agriculture

1 FOR AN ACT ENTITLED, An Act to revise certain provisions of the South Dakota Family
2 Farm Act.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 47-9A-3.1 be amended to read as follows:
5 47-9A-3.1. The restrictions of 88 47-9A-1 and 47-9A-3 do not apply to the cultivation of

6 ediblefruits, vegetables or mushroomsif such cultivation occurs within a greenhouse or other

7  enclosed or semi-enclosed structure.

8 Section 2. That 8§ 47-9A-3.2 be amended to read as follows:
9 47-9A-3.2. Therestrictions of 88 47-9A-1 and 47-9A-3 do not apply to facilities acquired

10 by acorporation for the purpose of feeding poultry for the production of meat or eggs.

11 Section 3. That § 47-9A-5 be amended to read as follows:
12 47-9A-5. Therestrictions of 88 47-9A-1 and 47-9A -3 shalt do not apply to agricultural land

13  and land capable of being used for farming which:
14 (1) Wasowned by acorporation as of July 1, 1974, including the normal expansion of

15 such ownership at a rate not to exceed twenty percent, measured in acres, in any

350 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. @ Deletions from existing statutes are indicated by everstrikes.
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five-year period; or
(2) Isleased by acorporationinan amount, measured in acres, not to exceed the acreage
under leaseto such corporation asof July 1, 1974, and the additional acreagerequired
for normal expansion at arate not to exceed twenty percent in any five-year period;
and the additional acreage necessary to meet the requirements of pollution control regulations.
Section 4. That 8§ 47-9A-6 be amended to read as follows:
47-9A-6. Therestrictions provided in 88 47-9A-1 and 47-9A-3 shat do not apply to abona
fide encumbrance taken for purposes of security.
Section 5. That 8§ 47-9A-7 be amended to read as follows:
47-9A-7. Therestrictionsof 8847-9A-1 and 47-9A-3shalt do not apply to agricultural lands
acquired by a corporation by process of law in the collection of debts; or by any procedure for
the enforcement of alien or claim thereon, whether created by mortgage or otherwise;-provited;

heweverthat-aHHtands. However, any land so acquired shall be disposed of within ten years

after acquiring the title thereto-ang-further provided-that-the. In addition, no land so acquired

shaH-net may be used for farming during the ten-year period except under alease to afamily

farm unit, a family farm corporation or an authorized farm corporation. The aforementioned
ten-year limitation period shall be deemed a covenant running with thetitle to the land against
any corporate grantee or assignee or the successor of such corporation.

Section 6. That § 47-9A-8 be amended to read as follows:

47-9A-8. The restrictions of 88 47-9A-1 and 47-9A-3 shalt do not apply to gifts of

agricultural lands, either by grant or devise, to any corporation organized under chapter 47-22.

Section 7. That § 47-9A-9 be amended to read as follows:

47-9A-9. Therestrictions of 88 47-9A-1 and 47-9A-3 shalt do not apply to afarm-operated
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any entity that

engages in farming primarily for scientific, medical, research, or experimental purposes.

However, any commercial salesfrom such farming shall beincidental to thescientific, medical,

research, or experimental objectives of the entity.

Section 8. That 8§ 47-9A-10 be amended to read as follows:

47-9A-10. Therestrictionsof 8847-9A-1 and 47-9A-3shatt do not apply to agricultural land
operated by a corporation for the purpose of raising breeding stock for resale to farmers or
operated for the purpose of growing seed, nursery plants, or sod.

Section 9. That § 47-9A-11 be amended to read as follows:

47-9A-11. The restrictions of 88 47-9A-1 and 47-9A-3 shatt do not apply to agricultural
lands acquired by a corporation solely for the purpose of feeding livestock.

Section 10. That § 47-9A-12 be amended to read as follows:

47-9A-12. Therestrictionsof 8847-9A-1 and 47-9A-3shatt do not apply to agricultural land
acquired by a corporation other than afamily farm corporation or authorized farm corporation

for immediate or potential use in nonfarming purposes. A corporation may hold such

agricultural land in such acreage or such form of ownership as may be necessary to its nonfarm

busi ness operati on:-provided; however; that. However, pending thedevelopment of agricultura

land for nonfarm purposes, such land may not be used for farming except under leaseto afamily
farm unit, a family farm corporation or an authorized farm corporation, or except when
controlled through ownership, options, leaseholds or other agreements by a corporation which
has entered into an agreement with the United States of America pursuant to the New
Community Act of 1968, (Title IV of the Housing and Urban Development Act of 1968, 42
U.S.C. 3901-3914), as amended, or a subsidiary or assign of such a corporation.

Section 11. That § 47-9A-13 be amended to read as follows:
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1 47-9A-13. Therestrictions of 88 47-9A-1 and 47-9A-3 shalt do not apply to afamily farm

2  corporation or an authorized farm corporation.
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400J0222 SENATE TAXATION COMMITTEE ENGROSSED NO.

SB 31- 01/21/2004

Introduced by: The Committee on Transportation at the request of the Department of
Revenue and Regulation

FOR AN ACT ENTITLED, An Act to clarify certain provisionsthat levy thefuel excisetax on
biodiesdl, biodiesel blends, and ethyl alcohol.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. That 8 10-47B-5 be amended to read as follows:
10-47B-5. A fuel excise tax isimposed on all motor fuel and special fuel that is removed
fromaterminal inthisstate at the rack or used at theterminal. Thistax isnot imposed if thefuel
is withdrawn from a termina for export by the consignee, if the consignee is specifically
licensed to export fuel from this state, into the state which isindicated as the destination state
on the bill of lading which was issued by the terminal operator for the fuel. This tax is not
imposed if the fuel removed is ethyl alcoholor biodiesel which has been removed by alicensed
blender or supplier, for resale over aterminal rack, isinvoiced separately from gasoline, and is

not sold as an ethanol blend biodiesel blend. The tax imposed shall be at the rate indicated in

§10-47B-4.
Section 2. That § 10-47B-6 be amended to read as follows;

10-47B-6. A fuel excisetax isimposed on all motor fuel or special fuel, except unblended

350 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. @ Deletions from existing statutes are indicated by everstrikes.
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ethyl alcohol, or biodiesel imported into this state in the bulk cargo area of any motor vehicle,
vessdl rail car, or trailer by any means other than through aterminal located in this state, upon
its entry into this state. The tax imposed shall be at the rate indicated in § 10-47B-4.

Section 3. That 8 10-47B-9 be amended to read as follows:

10-47B-9. A fuel excise tax isimposed on unblended ethyl alcoholor biodiesal sold by an
ethanol producer, supplier, importer, or blender unless the sale is made to alicensed supplier
for resale, to alicensed blender, or to a licensed exporter for export to another state who is
specifically licensed to export to that state. The tax imposed shall be at the rate set for motor
fuel in § 10-47B-4.

Section 4. That § 10-47B-10 be amended to read as follows:

10-47B-10. A fuel excise tax isimposed on all motor fuel or special fuel which has been
removed from aterminal in this state at the rack by alicensed exporter for which the bill of
lading issued for the fuel by the terminal operator indicates a destination state other than South
Dakota, and the fuel is later diverted by the exporter to a destination within this state for
off-loading or istransferred or sold to another person within this state prior to off-loading in any
destination state. Thistax is not imposed if the fuel is ethyl alcohol or biodiesdl, the exporter
isalso licensed as a blender or supplier, and the product is purchased and invoiced separately
from gasoline and not as an ethanol blend. Thetax imposed shall be at therate set for motor fuel
or specia fuel in § 10-47B-4.

Section 5. That subdivisions (1B) and (39) of § 10-47B-3 be amended and that two NEW
SUBDIVISIONS be added to read as follows:

(1B) "Biodiese-blend,” ab
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2062 fuel comprised of mono-alkyl esters of long chain fatty acids derived from

vegetable oils or animal fats, designated B100, and meeting the requirements of the

American Society of Testing and Materials D 6751 as of January 1, 2004;

"Biodiesd blend," ablended special fuel containing a minimum of two percent by

volume of biodiesdl;

(12A) "Ethyl acohol," afuel that has been denatured as prescribed in 8 10-47B-166. This

(39)

definition does not apply to § 10-47B-162 or 10-47B-166;

"Special fuel," al combustible gases and liquids that are:

(@ Suitable for the generation of power in an interna combustion engine or
motor; or

(b)  Used exclusively for heating, industrial, or farm purposes other than for the
operation of a motor vehicle.

Thetermincludesdiesel fuel, fuel oil, heating fuel, biodiesel, all special fuel blends,

and all kerosene products except K-1. The term does not include motor fuel, liquid
petroleum gas, compressed natural gas, natural gaswhich is not compressed natural
gas, compounds or blends of fuels which are prepared and used strictly as racing
fuels in motor vehicles operated solely off of public highways in organized racing

events. The term, specia use fuel, is synonymous with the term, special fuel;
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40030331 SENATE HEAL TH AND HUMAN SERVICES
COMMITTEE ENGROSSED No. SB 51 - o121/2004

Introduced by: The Committee on Heath and Human Services at the request of the
Department of Human Services

FOR AN ACT ENTITLED, An Act to create the South Dakota Certification Board for Alcohol
and Drug Professionals and to provide for its powers and duties.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. Terms used in this Act mean:
(1) "Board," the South Dakota Certification Board for Alcohol and Drug Professionals,;
and
(2) "Practitioner,” a person certified under this Act in the practice of chemical
dependency counseling or prevention serviceswho holdshimself or herself out tothe
public by any title or description of serviceswhich usesthewords certified chemical
dependency counselor or certified prevention specialist or derivatives thereof.
Section 2. That 8 36-32-11 be amended to read as follows:
36-32-11. No person may represent himself or herself as alicensed or certified chemical

dependency counselor (CCDC) or certified prevention specialist unlesshethepersoniscertified

by the South Dakota€hemteatBependeney-Cotnsetor Certification Board for Alcohol and Drug

Professionals.
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Section 3. There is hereby created the South Dakota Certification Board for Alcohol and
Drug Professionals that consists of nine members. One member shall be a lay member and
resident of the state; one member shall be an educator from an addiction studies postsecondary
education program; four members shall be certified chemical dependency counselorsin active
practice within the state and broadly representing a cross section of the profession of chemical
dependency counseling; onemember shall beacertified prevention specialist; onemember shall
be an attorney licensed to practice law in the State of South Dakota; and one member shall be
acertified practitioner who is an enrolled member of atribe. Thisboard replaces the functions
previously performed by the South Dakota Chemical Dependency Counselor Certification
Board, aprivate nonprofit entity doing businessasthe Certification Board for Alcohol and Drug
Professionals.

Section 4. The Governor shall appoint the membersto the board. Initial appointmentsto the
board shall be staggered for terms of one, two, and three years, with three members appointed
for one year, three members appointed for two years, and three members appointed for three
years. Thereafter, appointments shall be for terms of three years beginning on the first day of
July.

Section 5. The Governor may remove any member of the board for cause. If thereis a
vacancy on the board caused by the death, resignation, removal from the state of any member,
or for any other reason, the Governor shall appoint anew member to serve the unexpired term.
No member of the board may serve for more than two successive full terms.

Section 6. Theinitial meeting of the board shall occur at Pierre, South Dakota, within one
month after the appointment of the ninth member. The board shall elect achair, vice-chair, and
a secretary-treasurer from its members. Thereafter the board shall elect officers annually. The

board shall meet at |east once ayear at a place and time determined by the chair. However, a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-3- SB 51
majority of the board may call a meeting without the assent of the chair.

Section 7. The secretary of the board shall provide for taking and keeping the minutes of all
board meetings.

Section 8. A magjority of board members constitutes a quorum. A majority vote of those
present constitutes a decision of the entire board.

Section 9. The board is within the Department of Human Services. The department shall
provide all administrative functions other than those of the board member serving as secretary.
The expenses of the department shall be paid from the account established in section 10 of this
Act, onvouchersapproved by the secretary of human services. Theboard shall submit an annual
report and such records, information, and reports in the form and at such times as required by
the secretary of human services.

Section 10. The board may accept any funds which may be made available to it from any
source. All funds received by the board shall be paid to the state treasurer on or before the tenth
day of the next month. The state treasurer shall keep the money in a separate account for the
board. The money in that account is continuously appropriated to the board for administering
and enforcing thisAct. The board may expend funds for administrative, consultant, secretarial,
clerical, and stenographic services for the board. No expense may be incurred by the board
exceeding the total money collected by the board under the provisions of this Act. The board
shall transfer preexisting funds of the South Dakota Chemical Dependency Counselor
Certification Board the entity doing business as the Certification Board for Alcohol and Drug
Professionals into the account established in this Act.

Section 11. The board members shall be paid pursuant to § 3-9-2.

Section 12. No member of the board is civilly liable for any act taken while acting within

the scope of the member's official duties as a board member.
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Section 13. The board shall:

(D

(2)
3

(4)

()

(6)

(7)

Through its policies and activities, and by rules promulgated pursuant to chapter 1-
26, establish standards for, and promote, the qualified practice of chemical
dependency prevention and counseling services,

Be responsible for al disciplinary proceedings under this Act;

Establish, by rules promulgated pursuant to chapter 1-26, educational, training and
competency, and ethical standards governing the examination and practice of
practitioners under this Act;

Examine, or cause to be examined, for competency, eligible applicants, for
certification to practice chemical dependency prevention and counseling services;
Issue certificates to those applicants who successfully complete the certification
requirementsand renew thecertificationsof those practitionerswho continueto meet
the certification standards of this Act;

Register, pursuant to rules promulgated pursuant to chapter 1-26, those applicants
who successfully complete the certification requirements; and

Establish and collect, pursuant to rules promulgated pursuant to chapter 1-26, fees
for certification, registration, examination, continuing education, certificaterenewal,

and reinstatement.

Section 14. The board may promulgate rules, pursuant to chapter 1-26, to provide feesfor

all examinations, certifications, recognitions, renewals, services, and chargesauthorized by this

Act. The fees may not exceed the following maximums:

(D
(2)

Application materials or portfolio reviews, twenty-five dollars;
Chemical dependency counselor certification application and examination fee, two

hundred fifty dollars;
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(4)
()

(6)
(7)
(8)
(9)
(10)

(11)

(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)
(21)

(22)

5. SB 51
Chemical dependency counselor certification retest fee, two hundred dollars;
Chemical dependency counselor certification renewal fee, one hundred fifty dollars;
Chemical dependency counselor certification level upgrade, one hundred fifty
dollars;

Chemical dependency counselor replacement or duplicate certificate, fifteen dollars;
Chemical dependency counselor certification replacement card, five dollars;
Chemical dependency counselor trainee recognition fee, one hundred fifty dollars;
Chemical dependency counselor trainee renewal fee, one hundred dollars;
Chemica dependency counselor trainee replacement or duplicate certificate fee,
fifteen dollars;

Prevention specialist certification application and examination fee, two hundred fifty
dollars;

Prevention specialist certification retest fee, two hundred dollars;

Prevention specialist certification renewal fee, one hundred fifty dollars;
Prevention specialist replacement or duplicate certificate, fifteen dollars;
Prevention specialist certification replacement card, five dollars;

Prevention specialist trainee recognition fee, one hundred fifty dollars;

Prevention specialist trainee renewal fee, one hundred dollars;

Prevention specialist trainee replacement or duplicate certificate fee, fifteen dollars;
Trainee intern replacement certificate, fifteen dollars;

Trainee intern replacement certificate, fifteen dollars;

Registration as a continuing education provider, twenty-five dollars; and

Mailing labels charge, one hundred dollars.

Section 15. A chemical dependency counselor trainee may perform chemical dependency
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counseling services so long as the trainee is working under the supervision of a certified
chemical dependency counselor.

Section 16. A prevention specialist trainee may perform prevention services so long asthe
traineeisworking under the supervision of acertified prevention specialist or certified chemical
dependency counselor, level 11 or 111.

Section 17. The board may use its own staff or employ certified chemical dependency
counselors, certified prevention specialists, agents, or investigatorsto assist in the enforcement
of thisAct or any rule promulgated by the board. Any person violating the provisions of thisAct
may be enjoined from further violations by an action brought by the state's attorney of the
county where the violations occurred or by an action brought by any citizen in the state. The
attorney general, the board, or the state's attorney may apply to the circuit court for the county
inwhich aviolation of thisAct is alleged to have occurred for an order enjoining or restraining
the commission or continuance of the acts. The board may authorize a hearing examiner to
conduct the hearing required to determine a violation of this Act.

Section 18. Theboard may, if it deemsbest for the enforcement of this Act or in the conduct
of its duties, employ an attorney designated by the attorney general and subject to the
supervision, control, and direction of theattorney general. The board shall fix and determinethe
compensation and period of service of the attorney who shall be paid out of the funds of the
board.

Section 19. The board shall receive complaints from its members, consumers, third party
carriers providing financial reimbursement for chemical dependency prevention or counseling
services, or the public concerning a practitioner's professiona practices. Each complaint
received shall be logged by the secretary-treasurer recording the practitioner's name, name of

the complaining party, date of the complaint, abrief statement of the complaint, and itsultimate
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disposition. The board shall investigate each alleged violation of this Act. All disciplinary
proceedings held under the authority of this Act shall be conducted in accordance with chapter
1-26.

Section 20. Thedecision of the board to suspend or revokeacertification requiresamajority
vote of all the board members.

Section 21. If the board determines that any complaint isfrivolous or clearly unfounded in
fact, the board may dismiss the complaint and, by a separate and unanimous vote of the board,
may expunge the complaint from the record of the certified practitioner.

Section 22. Any practitioner subject to this Act shall practice in accordance with the
standards established by the board and is subject to the exercise of the disciplinary sanctions
enumerated in section 24 of thisAct if, after ahearing in the manner provided in chapter 1-26,
the board finds that:

(1) A practitioner hasemployed or knowingly cooperated in fraud or material deception
in order to obtain a certification to practice the profession, or has engaged in fraud
or material deception in the course of professional services or activities;

(2) A practitioner has been convicted in any court of afelony;

(3 A practitioner has engaged in or permitted the performance of unacceptabl e patient
careby the practitioner or by auxiliariesworking under the practitioner's supervision
due to any deliberate or negligent act or failure to act;

(4) A practitioner has knowingly violated any provision of this Act or board rules;

(5) A practitioner has continued to practice although the practitioner has become unfit
to practice due to professional incompetence, failure to keep abreast of current
professional theory or practice, physical or mental disability, or addiction or severe

dependency upon or use of alcohol or other drugs which endanger the public by
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impairing a practitioner's ability to practice safely;

(6) A practitioner has engaged in lewd or immoral conduct in connection with the
delivery of chemical dependency or prevention services to consumers,

(7) A practitioner hasor isemploying or assisting an uncertified person to hold himself
or herself out as a certified chemical dependency counselor or certified prevention
specialist; or

(8) A practitioner has engaged in false or misleading advertising.

No suspension or revocation may be based on a judgment as to therapeutic value of any
individual treatment rendered, but only upon arepeated pattern or trend of treatment resulting
in unacceptable results.

Section 23. The board may, in adisciplinary proceeding, order a practitioner to submit to
areasonable physical or mental examination if the practitioner's physical or mental capacity to
practicesafely isat issue. Failureto comply with aboard order to submit to aphysical or mental
examination renders a practitioner liable to the summary revocation procedures described in
section 25 of this Act.

Section 24. The board may impose any of thefollowing sanctions, singly or in combination,
if the board finds that a practitioner has violated any part of section 22 of this Act:

(1) Revoke apractitioner's certification to practice for an indefinite length of time;

(2)  Suspend apractitioner's certification for a specific or indefinite length of time;

(3 Censureapractitioner;

(4) Issuealetter of reprimand;

(5) Place a practitioner on probationary status and require the practitioner to report

regularly to the board on the matters which are the basis for probation;

(6) Limit the practitioner's practice to areas prescribed by the board and continue to
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renew professional education until a satisfactory degree of skill has been attained in
those areas which are the basis of the probation;

(7)  Require the practitioner to reimburse the board in an amount equal to the costs

incurred for the investigation and disciplinary hearing.

The board may withdraw the probation if the board finds the deficiencies that resulted in
disciplinary action have been remedied.

Certification shall remainin effect during the pendency of an appeal unless suspended under
section 25 of this Act.

Section 25. The board may summarily suspend a practitioner's certification in advance of
afinal adjudication or during the appeals process if the board finds that a practitioner would
represent a clear and immediate danger to the public health and safety if the practitioner were
allowed to continue to practice. A practitioner whose certification is suspended under this
section isentitled to ahearing before the board within twenty days after the effective date of the
suspension. The practitioner may subsequently appeal the suspension to circuit court in
accordance with chapter 1-26.

Section 26. Any practitioner whose certification or registration to practice has been
suspended or revoked may be reinstated or anew certification or registration may beissued, as
the case may be, if in the discretion of the board, such action is warranted. The board may
require the applicant to pay all costs of the proceedings resulting in the applicant's suspension
or revocation of certification or registration and reinstatement or new certification or
registration. In addition, the board may, by rule promulgated pursuant to chapter 1-26, require
afeefor reinstatement, not to exceed one hundred fifty dollars.

Section 27. In the prosecution of any person for violation of thisAct, it is not necessary to

allege or prove lack of valid certification. Proof of certification or registration is a matter of
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defense to be established by the defendant.

Section 28. Nothing in this Act may be construed to limit the ongoing certification of any
person at the level of certification and for the time period established under the former South
DakotaChemica Dependency Counsel or Certification Board doing businessasthe Certification
Board for Alcohol and Drug Professionals

Section 29. That subdivision (4) of § 34-20A-2 be amended to read as follows:

(4) "Chemica dependency counselor," alevel 11 or Il counselor certified by the South

Dakota €hemtcal-bBependeney—Cotnsetor Certification Board,—+eoerporated for

Alcohol and Drug Professionals;
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455J0381 SENATE STATE AFFAIRSCOMMITTEE ENGROSSED

NO. SB 62 - 01/21/2004

Introduced by: The Committee on State Affairs at the request of the Office of the Attorney
Generd

1 FOR AN ACT ENTITLED, An Act to provide a procedure for handling certain complaints
2 regarding open meeting requirements and to create an open meetings commission.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That chapter 1-25 be amended by adding thereto a NEW SECTION to read as
5 follows:
6 If acomplaint alleging aviolation of chapter 1-25 ismade pursuant to § 23A-2-1, the state's

7  attorney shall take one of the following actions:

8 (1) Prosecute the case pursuant to Title 23A;

9 (2) Determine that there is no merit to prosecuting the case. Upon doing so, the state's
10 attorney shall send a copy of the complaint and any investigation file to the attorney
11 general. The attorney general shall use the information for statistical purposes and
12 may publish abstracts of such information, including the name of the government
13 body involved for purposes of public education; or
14 (3  Send the complaint and any investigation file to the South Dakota Open Mesetings
15 Commission for further action.

350 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.
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Section 2. That chapter 1-25 be amended by adding thereto aNEW SECTION to read as
follows:

Upon receiving a referral from a state's attorney, the South Dakota Open Meetings
Commission shall examinethe complaint and investigatory file submitted by the state'sattorney
and shall also consider signed written submissions by the persons or entities that are directly
involved. Based on the investigatory file submitted by the state's attorney and any written
responses, the commission shall issue awritten determination on whether the conduct violates
this chapter, including a statement of the reasonstherefor and findings of fact on each issue and
conclusions of law necessary for the proposed decision. The final decision shall be made by a
majority of the commission members, with each member'svote set forth in the written decision.
The final decision shall be filed with the attorney general and shall be provided to the public
entity and or public officer involved, the state's attorney, and any person that has made awritten
request for such determinations. If the commission finds a violation of this chapter, the
commission shall issue a public reprimand to the offending official or governmental entity.
However, no violation found by the commission may be subsequently prosecuted by the state's
attorney or the attorney general. All findings and public censures of the commission shall be
public records pursuant to § 1-27-1. This Act is not subject to the provisions of chapter 1-26.

Section 3. That chapter 1-25 be amended by adding thereto a NEW SECTION to read as
follows:

The South Dakota Open Meeting Commission shall be comprised of five state's attorneys
appointed by the attorney general . Each commissioner shall serve at the pleasure of the attorney
general. A chair of the commission shall be chosen annually from the membership of the
commission by amajority of its members.

Section 4. That chapter 1-25 be amended by adding thereto a NEW SECTION to read as
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follows:

No member of the commission may participate as part of the commission or vote on any
action regarding aviolation of thischapter if that member reported or wasinvolvedintheinitial
investigation, isan attorney for anyonewho reported or wasinvolved intheinitial investigation,
or representsor servesasamember of the governmental entity about whom thereferral ismade.
The provisions of this section do not preclude a commission member from otherwise serving

on the commission for other matters referred to the commission.
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667J0290 SENATE STATE AFFAIRSCOMMITTEE ENGROSSED

NO. SB 63 - 01/21/2004

Introduced by: Senators McCracken, Bogue, and Dennert and Representatives Hunhoff,
Engels, and Smidt at the request of the Code Commission

1 FORAN ACT ENTITLED, An Act to provide additional criteriato send a promulgated rule
2 back for further public hearing by the agency.

3 BEITENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

4 Section 1. That § 1-26-4.7 be amended to read as follows:

5 1-26-4.7. The Interim Rules Review Committee may require an agency to revert to any step
6  in the adoption procedure provided in 8§ 1-26-4. The Interim Rules Review Committee may
7  requirean agency to hold public hearingsin addition to those provided for in § 1-26-4 if, in the

8 judgment of the committee:

9 (1) The substance of the proposed rule has been significantly rewritten from the
10 originally proposed rule which was not the result of testimony received from the
11 public hearing;

12 (2)  Theproposed ruleneedsto besignificantly rewrittenin order to accomplish theintent
13 of the agency; er

14 (3) The proposed rule needs to be rewritten to address the recommendations or
15 objections of the Interim Rules Review Committee;

350 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.
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(4) Theproposed ruleis not avalid exercise of delegated |egislative authority;

(5) Theproposed ruleisnot in proper form;

(6) The notice given prior to the proposed rule's adoption was not sufficient to give

adeguate notice to persons likely to be affected by the proposed rule;

(7) The proposed rule is not consistent with the expressed legiglative intent pertaining

to the specific provision of law which the proposed rule implements; or

(9) The proposed rule is not a reasonable implementation of the law as it affects the

convenience of the general public or persons likely affected by the proposed rule.

If the committee requires an agency to revert to any step in the adoption procedure pursuant

to this section, the time limitations set by chapter 1-26 shall also revert to the same step.
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580J0408 SENATE JUDICIARY COMMITTEE ENGROSSED NO.

SB 66 - 01/21/2004

Introduced by: SenatorsOlson (Ed), Albers, Dempster, Earley, Ham-Burr, Reedy, and Sutton
(Dan) and Representatives Olson (Mel), Adel stein, Hennies, Hunhoff, Sebert,
Solum, and Thompson

FOR AN ACT ENTITLED, An Act to revise the definition of an abused or neglected child to
include exposure to the manufacturing of methamphetamines.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. That § 26-8A-2 be amended to read as follows:
26-8A-2. In this chapter and chapter 26-7A, the term, abused or neglected child, means a
child:
(1) Whose parent, guardian, or custodian; has abandoned the child or has subjected the
child to mistreatment or abuse;
(20  Wholacksproper parental carethrough the actionsor omissionsof thechild'sparent,
guardian, or custodian,
(3)  Whose environment isinjurious to the child's welfare;
(49  Whose parent, guardian, or custodian fails or refuses to provide proper or necessary
subsistence, supervision, education, medical care, or any other care necessary for the
child's health, guidance, or well-being;
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(6)
(7)

(8)

(9)

(10)
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Who is homeless, without proper care, or not domiciled with the child's parent,
guardian, or custodian through no fault of the child's parent, guardian, or custodian;
Who is threatened with substantial harm,
Who has sustained emotional harm or mental injury as indicated by an injury to the
child's intellectual or psychological capacity evidenced by an observable and
substantial impairment in the child's ability to function within the child's normal
range of performance and behavior, with due regard to the child's culture;
Who is subject to sexual abuse, sexual molestation, or sexual exploitation by the
child's parent, guardian, custodian, or any other person responsible for the child's
care; of
Who was subject to prenatal exposure to abusive use of alcohol or any controlled
drug or substance not lawfully prescribed by a practitioner as authorized by chapters
22-42 and 34-20B; or

Whose parent, quardian, or custodian has knowingly exposed the child to an

environment used for the manufacturing of methamphetamines.




